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Court of Appeals of the District of Columbia 


No. 5052. 

| 

Marion E. Peckham, Appellant, | 

I 

• f 

vs. 

Union Finance Company, a Corporation; WiJlliam Bray- 

shaw, et al. j 

! 

i 

a Supreme Court of the District of Colulnbia. 

At Law. 

I 

| 

No. 76539. 

Marion E. Peckham, Plaintiff, 

vs. 

Union Finance Company, a Corporation; Wal|do M. Ward, 
William Brayshaw, C. A. Hurst, Alfons M. Roth, and 

Francis W. Hill, Defendants. ' 

i 

United States op America, 

7 i 

District of Columbia, ss: 

• i 

i 

Be it remembered that in the Supreme Couift of the Dis¬ 
trict of Columbia, at the City of Washing-ton,| in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the hbove-entitled 
cause, to wit: 


! 
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M. E. PECK HAM VS. UNION FINANCE CO. ET AL. 


1 In the Supreme Court of the District of Columbia. 

At Law. 

Number 76539. 

Marion E. Peckham, 3930 Livingston Street N. W., 

Plaintiff. 

vs. 

Union Finance Company, a Corporation, 1410 H Street 
X. W.; Waldo M. Ward, 1410 II Street N. W.; William 
Bravshaw, 921V2 Louisiana Avenue N. W.; C. A. Hurst, 
1410 H Street N. W.; Alfons M. Roth, 1410 H Street 
X. W.; Francis W. Hill, 823 Woodward Building, De¬ 
fendants. 


Declaration. 

Filed Apr. 17, 1929. 

The plaintiff sues the defendants and says: 

That the plaintiff is a citizen of the United States and 
a resident of the District of Columbia. That the defendant, 
Union Finance Company, is a corporation of the State of 
Delaware, maintaining offices and doing business in the Dis¬ 
trict of Colombia; that the defendants, Waldo M. Ward, 
William Bravshaw, C. A. Hurst and Alfons M. Roth, are 
all residents of the District of Columbia and citizens of the 
United States, and are, and all times herein mentioned have 
been, officers and directors controlling the acts and policies 
of the defendant, Union Finance Company; that the de¬ 
fendant, Francis W. Hill, is a citizen of the United States 
and a resident of the District of Columbia, and is, and 
at all times herein mentioned, has been an attorney at 
law duly licensed to practi.se in the courts of the District 
of Columbia, and on information and belief, this 
2 plaintiff alleges that the defendant Hill is, and at 
all times herein mentioned has been, financially in¬ 
terested in, and the advisory counsel for, the defendant, 
Union Finance Company. 

That on to-wit the 3rd day of August, 1926, the defend¬ 
ant, Union Finance Company, at the instance and instiga- 
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tion of the defendants, Waldo M. Ward, William Bray- 
shaw, C. A. Hurst, Alfons M. Roth and Francis W. Hill, 
all of whom as this plaintiff is informed and believes were 
financially interested in the defendant, Union Finance Com¬ 
pany, and intended and expected to profit financially by 
the wanton and malicious acts hereinafter set! forth, and 
as part of a scheme of all of the defendants j to defraud 
this plaintiff as hereinafter more fully set oiit, filed its 
bill in equity in the Supreme Court of the District of Co¬ 
lumbia, wherein this plaintiff was one of the idefendants, 
being Equity No. 45930 in said court, a copy of which bill 
is hereto attached, marked Exhibit “A” and made a part 
hereof, and in which bill the defendant Hill appeared as 
attorney-of-record for the complainant; that skid bill was 
not filed in good faith and was not based on any probable 
cause of relief to the complainant therein, bht was filed 
maliciously and wantonly for the purpose of maintaining, 
during the pendency of said Equity proceeding, a cloud 
upon certain real estate of the defendants in said proceed¬ 
ings, including this plaintiff, to the end that tlfese defend¬ 
ants might carry out their scheme and purpose! of defraud¬ 
ing this plaintiff; that notwithstanding plaintiff’s efforts 
to secure a speedy termination of said equity proceedings, 
these defendants succeeded in maintaining it^ pendency, 
until, they had thereby accomplished their purpose of de¬ 
frauding this plaintiff as hereinafter more fully alleged; 
that said equity cause was so maliciously and wantonly 
maintained by these defendants, as a pending! cause from 
August 3rd, 1926, to January 2, 1929, when j it was dis¬ 
missed as to this plaintiff on the motion of | said Union 
Finance Company, complainant therein, without any 
3 relief to said complainants. 

That the wantonness, malice, and lack of any 
probable ground of relief to the complainant in said Equity 
proceeding No. 45930 consisted in. the total lack of any alle¬ 
gation in the bill of complaint stating any sucl} ground and 
more particularly in the following facts and circumstances 
existing at the time of the filing of the bill tljerein, all of 
which were, at that time, well known to the! defendants, 
to-wit: Prior to the month of February, 192o, the plain¬ 
tiff was the owner of Lots 31, 32, 33 and 34, in Square 1749, 
in Fulton R. Gordon’s subdivision in the Citv of Wash- 
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1 In the Supreme Court of the District of Columbia. 

At Law. 

Number 76539. 

Marion E. Peckham, 3930 Livingston Street N. W., 

Plaintiff. 

vs. 

Union Finance Company, a Corporation, 1410 H Street 
X. W.: Waldo M. Ward, 1410 H Street N. W.; William 
Brayshaw, 921% Louisiana Avenue N. W.; C. A. Hurst, 
1410 H Street N. W.; Alfons M. Roth, 1410 H Street 
X. W.; Francis W. Hill, 823 Woodward Building, De¬ 
fendants. 


Declaration. 

Filed Apr. 17, 1929. 

The plaintiff sues the defendants and says: 

That the plaintiff is a citizen of the United States and 
a resident of the District of Columbia. That the defendant, 
Union Finance Company, is a corporation of the State of 
Delaware, maintaining offices and doing business in the Dis¬ 
trict of Columbia; that the defendants, Waldo M. Ward, 
William Brayshaw, C. A. Hurst and Alfons M. Roth, are 
all residents of the District of Columbia and citizens of the 
United States, and are, and all times herein mentioned have 
been, officers and directors controlling the acts and policies 
of the defendant, Union Finance Company; that the de¬ 
fendant, Francis W. Hill, is a citizen of the United States 
and a resident of the District of Columbia, and is, and 
at all times herein mentioned, has been an attorney at 
law duly licensed to practise in the courts of the District 
of Columbia, and on information and belief, this 
2 plaintiff alleges that the defendant Hill is, and at 
all times herein mentioned has been, financially in¬ 
terested in, and the advisory counsel for, the defendant, 
Union Finance Company. 

That on to-wit the 3rd day of August, 1926, the defend¬ 
ant. Union Finance Company, at the instance and instiga- 
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tion of the defendants, Waldo M. Ward, William Bray- 
shaw, C. A. Hurst, Alfons M. Rotli and Francis W. Hill, 
all of whom as this plaintiff is informed and bqlieves were 
financially interested in the defendant, Union Fihance Com¬ 
pany, and intended and expected to profit finjancially by 
the wanton and malicious acts hereinafter set! forth, and 
as part of a scheme of all of the defendants to defraud 
this plaintiff as hereinafter more fully set out, filed its 
bill in equity in the Supreme Court of the District of Co¬ 
lumbia, wherein this plaintiff was one of the jdefendants, 
being Equity No. 45930 in said court, a copy of which bill 
is hereto attached, marked Exhibit “A” and made a part 
hereof, and in which bill the defendant Hill appeared as 
attorney-of-record for the complainant; that said bill was 
not filed in good faith and was not based on afiy probable 
cause of relief to the complainant therein, but was filed 
maliciously and wantonly for the purpose of maintaining, 
during the pendency of said Equity proceeding, a cloud 
upon certain real estate of the defendants in shid proceed¬ 
ings, including this plaintiff, to the end that tliese defend¬ 
ants might carry out their scheme and purpose!of defraud¬ 
ing this plaintiff; that notwithstanding plaintiff’s efforts 


to secure a speedy termination of said equity proceedings, 
these defendants succeeded in maintaining its pendency, 
until, they had thereby accomplished their putpose of de¬ 
frauding this plaintiff as hereinafter more fqlly alleged; 
that said equity cause was so maliciously aijd wantonly 
maintained by these defendants, as a pending! cause from 
August 3rd, 1926, to January 2, 1929, when j it was dis 
missed as to this plaintiff on the motion of 
Finance Company, complainant therein, 

3 relief to said complainants. 

That the wantonness, malice, and lack of any 

probable ground of relief to the complainant in_ 

proceeding No. 45930 consisted in the total lackj of any alle¬ 
gation in the bill of complaint stating any such| ground and 
more particularly in the following facts and circumstances 
existing at the time of the filing of the bill tljerein, all of 
which were, at that time, well known to thej defendants, 
to-wit: Prior to the month of February, 1925, the plain¬ 
tiff was the owner of Lots 31, 32, 33 and 34, in Square 1749, 
in Fulton R. Gordon’s subdivision in the Citv of Wash- 


said Union 
without any 
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ington, District of Columbia, which said property was 
afterwards re-subdivided and is now known as Lots 61, 
62, 63 and 64 in John B. Kinnear and Lawrence R. Smoot’s 
subdivision of said Square, and that during the month of 
February, the plaintiff conveyed the said property to a 
certain corporation known as the Century Homes Corpora¬ 
tion, Inc., under an agreement whereby the above grantee 
agreed to build four houses on the said property and to 
procure building loans of $7,750 on each of said Lots 
and the houses to be thereon erected, and to supply the 
sum of approximately $3,000 to complete each house in 
addition to the amount to be procured by said building- 
loans; the plaintiff being paid nothing at the time of the 
said conveyance, but it being agreed that there was to be 
delivered to her a note for the amount of $8,000 to cover 
the purchase price of said Lots, secured by a Deed of 
Trust upon the houses located on said Lots, said last 
named Trust to be subject only to the building loan trust 
above mentioned, which said note and deed of Trust were 
duly executed and delivered. It was also agreed that the 
plaintiff should furnish such cash as might be necessary 
over the amount of the building loan to complete the house 
upon Lot 64, and that upon completion of the same, said 
last named house was to be deeded to her for her own 
home without the payment by her of any further 
4 sum, and free of all liens except the building loan 
trust of $7,750, all of which were evidenced by writ¬ 
ten contracts and convevances dulv executed and delivered 
by the respective parties; and in this behalf, the plaintiff 
says that at the time the said Deed of Trust was executed 
and delivered to her, the words “The said Marion E. Peck- 
ham hereby covenants, consents and agrees not to record 
this instrument” were not written in the said Deed of 
Trust, but that thereafter, one Richter, an officer of said 
Century Homes Company, holding possession of said Deed 
of Trust as the attorney of the plaintiff, surreptitiously 
and without the consent or knowledge of the plaintiff, 
wrote in the said words, all of which was well known to the 
defendants herein long prior to the institution of the pro¬ 
ceedings, Equity No. 45930 in the Supreme Court of the 
District of Columbia. 
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That thereafter, without, the knowledge of the plaintiff 
and without her consent and in defraud of the! plaintiff’s 
rights in the premises, the said Century Homes Corpora¬ 
tion, Inc., notwithstanding the matters and things herein¬ 
above set forth and notwithstanding the rights of the plain¬ 
tiff in the premises, and having by fraudulent* false and 
specious representations upon which the plaintiff relied, in¬ 
duced the plaintiff to withhold from record tlie Deed of 
Trust securing her note for the purchase price of said 
property, secured additional loans upon Lots !32, 33 and 
34 (now 62, 63 and 64), including that upon ! which was 
being built the house for plaintiff’s own home, and likewise 
placed a Deed of Trust upon said Lot 31 (now 61), also 
in defraud of the plaintiff, purporting to secure a note 
executed to one Louise Gately for the sum ojf $5,000 in 
which said Deed of Trust, Lee D. Latimer and jtlie defend¬ 
ant, William Brayshaw, were trustees. Tlialt the said 
Louise Gately had advanced no money to the Century 
Homes Corporation, Inc., at the time of the execution and 
delivery of the said note and Deed of Tru£t securing 
the same, but nevertheless the defendant, Union 
5 Finance Company, with full knowledge that, the said 
Louise Gatelv had advanced no monev oh account of 

m/ •/ 

the said note and with full knowledge that the $aid note to 
Louise Gately and the Deed of Trust securing the same, 
were in fraud of this plaintiff’s rights as evidenced by 
the Deed of Trust securing to her the purchase money of 
said lots, purchased the said note from the isaid Louise 
Gately, recorded the said Deed of Trust in the iOffice of the 
Becorder of Deeds for the District of Columbia and there¬ 
after claimed to be an innocent purchaser of the said note 
for value before maturity, all for the purpose o^ defrauding 
the plaintiff of her rights in the premises. 

That shortly prior to January 27th, 1926, the plaintiff 
discovered the fraud that had been perpetrated upon her 
by the Century Homes Corporation, Inc., ip so giving 
Deeds of Trust upon said Lots after fraudulently inducing 
the plaintiff to withhold the recording of her <j>wn Deed of 
Trust, and the said Century Homes Corporation, Inc., at 
the insistence of and for the protection of the plaintiff, con¬ 
veyed said Lots 31, 32, 33 and 34 (now 61, 62^ 63 and 64) 
to John B. Kinnear and Lawrence E. Smoot j as trustees, 
the said property to be managed, controlled, refinanced and 


i 




6 


M. E. PECKHAM VS. UNION FINANCE CO. ET AL. 


sold by the said John B. Kinnear and Lawrence R. Smoot 
as in said conveyance provided, all of which will more fully 
appear by reference to a copy of the said conveyance at¬ 
tached hereto as Exhibit 'B', filed herewith and made a 
part hereof, which said conveyance was insisted on by the 
plaintiff in good faith and as the onlv available means by 
which it would be possible to recoup any portion of the 
losses sustained by her by reason of the fraudulent second 
Trusts put Upon said property by the Century Homes Cor¬ 
poration, Inc., as aforesaid, but that before the grantees 
in said conveyance which was dated January 27th, 1926, 
Exhibit *B’ hereto, could arrange for a refinancing or sale 
of the property known as Lot 31 (now 61), the fraudulent 
second Trust securing the note given to the said 
6 Louise Gately, and then claimed to be owned by the 
defendant, Union Finance Company, fell due, and 
the defendant, Union Finance Company, and Lee D. Lati¬ 
mer and the defendant, William Brayshaw, trustees in the 
fraudulent Deed of Trust so purporting to secure the said 
note of Louise Gately, advertised the said Lot 31 (now 61) 
for sale under the supposed conditions of said last named 
Deed of Trust, and thereafter purported to sell the same 
under the supposed powers therein contained. That at 
said supposed sale, the said property was bid in by a person 
known as a straw man acting for and on behalf of the said 
Union Finance Company, with money furnished by the said 
Union Finance Company, for an amount which netted upon 
the said note of $5,000, together with interest accrued 
thereon, the sum of about $1,150, all as part of a plan to 
defraud the plaintiff of her rights in and to the said Lot 
as hereinabove set. forth. That thereafter, the said John 
B. Kinnear and Lawrence 1\. Smoot, in accordance with 
their duties under the conveyance to them of Lots 62, 63 
and 04, as evidenced by Exhibit ‘B’ hereto, arranged for 
taking up the existing loans upon said last named Lots 
with the proceeds of new loans to be made on the security 
thereof, whereby it would have been possible for the said 
Kinnear and Smoot to have sold the said lots for such prices 
and on such terms as would have enabled them to pay to 
this plaintiff in accordance with the terms of Exhibit ‘B’ 
hereto, a large sum of money to-wit the sum of $5,000. 
That until the said refinancing was accomplished, it was 
impossible to sell the said Lots or otherwise dispose of 
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them because of the terms and conditions existing with 
reference to trusts then upon the said lots. Thaf the second 
trusts for a large amount of money had been fraudulently 
placed upon said Lots in derogation of the rights of the 
plaintiff as hereinabove set forth, and all of! them were 
shortly to fall due, and until the refinancing took place, pur¬ 
chasers would not incur the large cash payments necessary 
to protect the said property from said trusts, j That after 
long and difficult negotiations, the said Kinnear and 
7 Smoot had made binding arrangements! for the re¬ 
financing of said property with the firm of H. L. Rust 
& Company, loan agents of the highest standing and re¬ 
sponsibility in the City of Washington, and tlnlt as an out¬ 
come of the said negotiations, the said refinancing was to 
have been completed on August 4th, 1926, all of which was 
well known to the defendants; that because pf the filing 
of said bill in equity on August 3rd, 1926, and because of 
the wanton and malicious applications for appointment of 
receivers for said Lots 62, 63 and 64, and because of the 
other wanton and malicious acts of the defendants in so 
prosecuting and maintaining said Equity proceeding No. 
45930, it became impossible to complete said [negotiations 
with said H. L. Rust & Company, or to refinance the loans 
on said Lots 62, 63 and 64, for the reason that under the 
usages and customs of the District of Columbia, the filing 
of said bill and the pendency of said Equity cause No. 
45930, constituted a cloud upon the title of said lots, all of 
which was well known to the defendants, whereby and for 
the reasons aforesaid the said Kinnear and!Smoot were 
unable to renew or pay off the existing loans secured upon 
Lots 62 and 63 and the same were foreclosed and the prop¬ 
erty lost, to the damage of this plaintiff of the sum of 
to-wit $6,000; that this plaintiff, by great effortj and at large 
expense, succeeded in forestalling foreclosure j of the trusts 
on lot. 64 whereon was located plaintiff’s o\Vn residence, 
said effort and expense resulting in further damage to the 
plaintiff, solely because of the wanton and malicious acts 
of these defendants as herein set forth, of the isum of to-wit 
$ 1 , 000 . | 

That because of the wanton and malieioub acts of the 
defendants as herein expressed, the plaintiff was compelled 
to retain counsel in said Equity Cause No. i 45930 to her 
damage in the sum of $2,500, and was likewise compelled 
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to neglect her business in order to appear at numerous 
hearings in said cause and to expend large sums as ex¬ 
penses necessary to defend the same over and above 

8 retaining fees to counsel, all to her further damage 
in the sum of $1,000.00. 

Wherefore plaintiff prays judgment against the defend¬ 
ants for actual damages sustained by her by reason of the 
matters and things herein stated in the sum of $10,500.00, 
and in addition thereto, and because of the wantonness, 
malice and fraud of the defendants as herein alleged de¬ 
mands of the defendants, as punitive or exemplary dam¬ 
ages, the further sum of $20,000.00, together with her costs. 

Second Count. 

The plaintiff sues the defendants and says: 

That the plaintiff is a citizen of the United States and 
a resident of the District of Columbia. That the defend¬ 
ant, Union Finance Company, is a corporation of the State 
of Delaware, maintaining offices and doing business in the 
District of Columbia; that the defendants, W r aldo M. Ward, 
William Brayshaw, C. A. Hurst and Alfons M. Roth, are 
all residents of the District of Columbia and citizens of the 
United States, and are, and at all times herein mentioned 
have been, officers and directors controlling the acts and 
policies of the defendant, Union Finance Company; that 
the defendant, Francis W. Hill, is a citizen of the United 
States and a resident of the District of Columbia, and is, 
and all times herein mentioned has been, an attorney 
at law duly licensed to practise in the courts of the District 
of Columbia, and on information and belief, this plaintiff 
alleges that the defendant Hill is, and at all times herein 
mentioned has been, financially interested in, and the ad¬ 
visory counsel for, the defendant, Union Finance Com¬ 
pany. 

9 That from to-wit the month of August, 1925, until 
to-wit the month of November, 1928, the said defend¬ 
ants and all of them wantonly and maliciously conspired 
with each other and with other persons unknown to this 
plaintiff to defraud this plaintiff of certain of her rights in 
and to the real estate situate in the City of Washington, 
District of Columbia, more particularly described as Lots 
31, 32, 33 and 34, in Square 1749, in Fulton R. Gordon’s 
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subdivision in the City of Washington, District of Columbia, 
which said property was afterwards re-subdivjided and is 
now known as Lots 61, 62, 63 and 64 in John B. Kinnear and 
Lawrence B. Smoot’s subdivision of said Square, and that 
as a result of the said wanton and maliciousi conspiracy, 
and in order to effect the fraud upon this plaintiff which 
was the purpose thereof, on to-wit the 3rd da}j of August, 
1926, the defendant, Union Finance Company, at the in¬ 
stance and instigation of the defendants, Waldo M. Ward, 
William Braysliaw, C. A. Hurst, Alfons M. Both and Fran¬ 
cis W. Hill, all of whom as this plaintiff is informed and 
believes were financially interested in the defendant, Union 
Finance Company, and intended and expected! to profit fi- 
nancially bv the wanton and malicious acts hereinafter set 
forth, and as part of a scheme of all of the defendants to 
defraud this plaintiff as hereinafter more fully set out, 
filed its bill in equity in the Supreme Court of| the District 
of Columbia, wherein this plantiff was one of! the defend¬ 
ants, being Equity No. 45930 in said court, a copy of which 
bill is hereto attached, marked Exhibit ‘A’ knd made a 
part hereof, and in which bill the defendant Uill appeared 
as attorney-of-record for the complainant: that jsaid bill was 
not filed in good faith and was not based on kny probable 
cause of relief to the complainant therein, but was filed 
maliciously and wantonly for the purpose of jnaintaining, 
during the pendency of said Equity proceeding, !a cloud upon 
certain real estate of the defendants in said proceeding, in¬ 
cluding this plaintiff, to the end that tjiese defend- 
10 ants might carry out their scheme and purpose of de¬ 
frauding this plaintiff; that notwithstanding plain¬ 
tiff’s efforts to secure a speedy termination of said equity 
proceedings, these defendants succeeded in maintaining its 
pendency, until they had thereby accomplishe|d their pur¬ 
pose of defrauding this plaintiff as hereinafter more fully 
alleged; that said equity cause was so maliciously and wan¬ 
tonly maintained by these defendants, as a pending cause 
from August 3rd, 1926, to January 2,1929, when it was dis- 


jd Union Fi- 
any relief to 


missed as to this plaintiff on the motion of sa 
nance Company, complainant therein, without 
said complainant. 

That the wantonness, malice, and lack of any probable 
ground of relief to the complainant is said Equity proceed- 
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ing Xo. 45930 consisted in the total lack of any allegation 
in the bill of complaint stating any such ground and more 
particularly in the following facts and circumstances exist¬ 
ing at the time of the filing of the bill therein, all of which 
were, at that time, well known to the defendants, to-wit: 
Prior to the month of February, 1925, the plaintiff was the 
owner of Lots 31, 32, 33 and 34, in Square 1749, in Fulton 
R. Gordon’s subdivision in the City of Washington, Dis¬ 
trict of Columbia, which said property was afterwards re¬ 
subdivided and is now known as Lots Gl, 62, 63 and 64 in 
John B. Kinnear and Lawrence R. Smoot’s subdivision of 


said Square, 1 and that during the month of February, the 
plaintiff conveyed the said property to a certain corpora¬ 
tion known as the Century Homes Corporation, Inc., under 
an agreement wherebv the above grantee agreed to build 
four houses on the said property and to procure building 
loans of $7,750 on each of said Lots and the houses to be 
thereon erected, and to supply the sum of approximately 
$3,000 to complete each house in addition to the amount to 
be procured by said building loans; the plaintiff being paid 
nothing at the time of the said conveyance, but it being 
agreed that there was to be delivered to her a note 
11 for the amount of $8,000 to cover the purchase price 
of said Lots, secured by a Deed of Trust upon the 
houses located on said Lots, said last named Trust to be 
subject only to the building loan trust above mentioned, 
which said note and Deed of Trust were duly executed and 
delivered. It was also agreed that the plaintiff should 
furnish such cash as might be necessary over the amount 
of the building loan to complete the house upon Lot 64, and 
that upon completion of the same, said last named house 
was to be deeded to her for her own home without the pay¬ 
ment by her of any further sum, and free of all liens except 
the building loan trust of $7,750, all of which were evi¬ 
denced by written contracts and conveyances duly executed 
and delivered by the respective parties; and in this behalf, 
the plaintiff says that at the time the said Deed of Trust 
was executed and delivered to her, the words “The said 


Marion E. Peckham hereby covenants, consents and agrees 
not to record this instrument” were not written in the said 
Deed of Trust, but that thereafter, one Richter, an officer 
of said Century Homes Company, holding possession of 
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said Deed of Trust as the attorney of the plaintiff, sur¬ 
reptitiously and without the consent or knowledge of the 
plaintiff, wrote in Hie said words, all of which was well 
known to the defendants herein long prior to thb institution 
of the proceeding, Equity No. 45930 in the Supreme Court 
of the District of Columbia. | 

That thereafter, without the knowledge of the plaintiff 
and without her consent and in defraud of tlije plaintiff’s 
rights in the premises, the said Century Hom^s Corpora¬ 
tion, Inc., notwithstanding the matters and things herein¬ 
above set forth and notwithstanding the rights bf the plain¬ 
tiff in the premises, and having by fraudulent, false and 
specious representations upon which the plaintiff relied, 
induced the plaintiff to withhold from record khe Deed of 
Trust securing her note for the purchase price of said 
property, secured additional loans uponj Lots 32, 33 
12 and 34 (now 62, 63 and 64), including that upon 
which was being built the house for plaintiff’s own 
home, and likewise placed a Deed of Trust upon said Lot 
31 (now 61) also in defraud of the plaintiff, purporting to 
secure a note executed to one Louise (lately for the sum of 
$5,000 in which said Deed of Trust, Lee D. Latimer and the 
defendant William Brayshaw, were trustees. That the said 
Louise Gately had advanced no money to the Century 
Homes Corporation, Tnc., at the time of the execution and 
delivery of the said note and Deed of Trust Securing the 
same, but nevertheless the defendant, Union Finance Com¬ 
pany, with full knowledge that the said Louise Gately had 
advanced no money on account of the said note and with 
full knowledge that the said note to Louise G^telv and the 
Deed of Trust securing the same, were in fraud of this 
plaintiff’s rights as evidenced by the Deed of iTrust secur¬ 
ing to her the purchase money of said lots, purchased the 
said note from the said Louise Gately, recorded the said 
Deed of Trust in the Office of the Recorder of speeds for the 
District of Columbia and thereafter claimed ^o be an in¬ 
nocent purchaser of the said note for value before maturity, 
all for the purpose of defrauding the plaintiff of her rights 
in the premises. 

That shortly prior to January 27th, 1926, |the plaintiff 
discovered the fraud that had been perpetrated! upon her by 
the Century Homes Corporation, Inc., in so giving Deeds 
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of Trust upon said Lots after fraudulently inducing tlie 
plaintiff to withhold the recording of her own Deed of 
Trust, and the said Century Homes Corporation, Inc., at 
the insistence of and for the protection of the plaintiff, con¬ 
veyed said Lots 31, 32, 33 and 34 (now Gl, 62, 63, and 64) to 
John B. Kinnear and Lawrence K. Smoot as trustees, the 
said property to be managed, controlled, refinanced and 
sold by the said John B. Kinnear and Lawrence R. Smoot 
as in said coilveyance provided, all of which will more fully 
appear by reference to a copy of the said conveyance 
13 attached hereto as Exhibit ‘B,’ filed herewith and 
made a part hereof, which said conveyance was in¬ 


sisted on by the plaintiff in good faith and as the only avail¬ 


able means by which it would be possible to recoup any por¬ 


tion of the losses sustained bv her bv reason of the fraudu¬ 


lent second trusts put upon said property by the Century 
Homes Corporation, Inc., as aforesaid, but that before the 
grantees in said convevance which was dated January 27th, 
1926, Exhibit ‘B’ hereto, could arrange for a refinancing or 
sale of the property known as Lot 31 (now 61), the fraudu¬ 
lent second trust securing the note given to the said Louise 
Oatelv, and then claimed to be owned bv the defendant, 
Union Finance Company, fell due, and the defendant, Union 
Finance Company, and Lee D. Latimer and the defendant, 
William Brayshaw, trustees in the fraudulent Deed of 
Trust so purporting to secure the said note of Louise 
Gately, advertised the said Lot 31 (now 61) for sale under 
the supposed conditions of said last named Deed of Trust, 
and thereafter purported to sell the same under the sup¬ 
posed powers therein contained. That at said supposed 
sale, the said property was bid in by a person known as a 
straw man acting for and on behalf of the said Union Fi¬ 
nance Company, with money furnished by the said Union 
Finance Company, for an amount which netted upon the 
said note of $5,000, together with interest accrued thereon, 
the sum of about $1,150, all as part of a plan to defraud the 
plaintiff of her rights in and to the said Lot as hereinabove 
set forth. That thereafter, the said John B. Kinnear and 
Lawrence R. Smoot, in accordance with their duties under 
the conveyance to them of Lots 62, 63 and 64, as evidenced 
by Exhibit ‘B’ hereto, arranged for taking up the existing 
loans upon said last named Lots with the proceeds of new 
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loans to be made on the security thereof, wheifeby it would 
have been possible for the said Kinnear and Stnoot to have 
sold fhe said lots for such prices and on sdch terms as 
would have enabled them to pay to this plaintiff in accord¬ 
ance with the terms of Exhibit ‘B’ hereto, a large sum of 
money to-wit the sum of $5,000. That until the said 
14 refinancing was accomplished, it was impossible to 
sell the said Lots or otherwise dispose; of them be¬ 
cause of the terms and conditions existing with! reference to 
trusts then upon the said lots. That the secopd trusts for 
a large amount of money had been fraudulently placed upon 
said Lots in derogation of the rights of the plaintiff as 
hereinabove set forth, and all of them were shortly to fall 
due, and until the refinancing took place, purchasers would 
not incur the large cash payments necessary tjo protect the 
said property from said trusts. That after long and dif¬ 
ficult negotiations, the said Kinnear and Smdot had made 
binding arrangements for the refinancing of said property 
with the firm of H. L. Rust & Company, loan Agents of the 
highest standing and responsibility in the City of Wash¬ 
ington, and that as an outcome of the said negotiations, the 
said refinancing was to have been completed oh August 4th, 
1926, all of which was well known to the defendants; that 
because of the filing of said bill in equity on August 3rd, 
1926, and because of the wanton and malicious applications 
for appointment of receivers for said Lots f}2, 63 and 64, 
and because of the other wanton and malicious acts of the 
defendants in so prosecuting and maintaining said Equity 
proceeding No. 45930, it became impossible to Complete said 
negotiations with said H. L. Rust & Company, or to re¬ 
finance the loans on said Lots 62, 63 and 64, fjor the reason 
that under the usages and customs of the District of Colum¬ 
bia, the filing of said bill and the pendency of said Equity 
cause No. 45930, constituted a cloud upon the title of said 
lots, all of which was well known to the defendants, whereby 
and for the reasons aforesaid, the said Kinnehr and Smoot 
were unable to renew or pay off the existing loans secured 
upon Lots 62 and 63 and the same were foreclosed and the 
property lost, to the damage of this plaintiff of the sum of 
to-wit $*6,000.00; that this plaintiff, by great jeffort and at 
large expense, succeeded in forestalling foreclosure of the 
trusts on lot 64 whereon was located plaintiff’s own resi- 
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donee, said effort and expense resulting in further 
15 damage to the plaintiff, solely because of the wanton 
and malicious acts of these defendants as herein set 


forth, of the sum of to-wit $1,000. 

That because of the wanton and malicious acts of the de¬ 
fendants as herein expressed, the plaintiff was compelled to 
retain counsel in said Equity cause No. 45930 to her damage 
in the sum of $2,500, and was likewise compelled to neglect 
her business in order to appear at numerous hearings in 
said cause and to expend large sums as expenses necessary 
to defend the same over and above retaining fees to counsel, 
all to her further damage in the sum of $1,000.00, all in ac¬ 
cordance with the wanton and malicious conspiracy afore¬ 
said. 


Wherefore plaintiff prays judgment against the defend¬ 
ants for actual damages sustained by her by reason of the 
matters and things herein stated in the sum of $10,500.00, 
and in addition thereto, and because of the wantonness, 
malice and fraud of the defendants as herein alleged de¬ 
mands of the defendants, as punitive or exemplary dam¬ 
ages, the further sum of $20,000.00, together with her costs. 

W. BISSELL THOMAS, 

Attorney for Plaintiff. 


16 Exhibit “A.” 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 45930. 

Union Finance Company, a Corporation, Plaintiff, 

vs. 

Century Homes Corporation, a Corporation; John B. 
Kinnear and Lawrence R. Smoot, Trustees; W. Bissell 
Thomas, Clarence I. Peckham, Marian E. Peckham, Wil¬ 
liam L. Martin, Jr., and Harry R. Stutsman, Defendants. 

Bill of Complaint for Receivership. 

To the Supreme Court of the District of Columbia: 

The Plaintiff states as follows: 

1. That it is a corporation, organized under the laws of 
the State of Delaware, has its principal office and its place 
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i 

of business within the District of Columbia and! brings this 
suit in its own right. 

2. Plaintiff is informed and believes and therefore avers, 
that the defendant, Century Homes Corporation, is a cor¬ 
poration, organized under the laws of the State of Delaware 
and is sued in its own right; that the defendants John B. 
Kinnear and Lawrence R. Smoot are citizens of the United 

States, of lawful age, residents of the District of Co- 
17 lumbia, and are named as trustees in d certain in¬ 
strument executed by the defendant Century Homes 
Corporation, and recorded on January 27, 1926, as instru¬ 
ment No. 1, among the Land Records of the! District of 
Columbia and are sued as such trustees; that the defendant 
AY. Bissell Thomas is a citizen of the United States, of law¬ 
ful age, resident of the District of Columbia, apd is named 
as sole arbitrator in the instrument last referred to, and 
is sued in this capacity; that-the defendants! Clarence I. 
Peekham, Marian Ph Pcckham, William L. Majtin, Jr., and 
Harry R. Stutsman, are citizens of the Unitejd States, of 
lawful age, residents of the District of Columbia, are named 
beneficiaries by the terms of the instrument above referred 
to and are each sued in his or her own right. 

3. That the plaintiff, for a valuable consideration, pur¬ 

chased and is now the owner and holder of a certain prom¬ 
issory note bearing date of September 4, 1925j payable six 
months after date to the order of Louise B. Qatelv in the 
sum of $5,000.00, with interest at 7%, said note [being signed 
by the defendant, Century Homes Corporation, as maker 
and being endorsed without recourse, by the said Louise B. 
Gatelv, that the said note has now matured; tjiat in behalf 
of the defendant Century Homes Corporation,! on April 20, 
1926, there was paid the sum of $100.00 on account of the 
interest then matured; that the note was secured by a sec¬ 
ond deed of trust on lot 31, in square 1749, th^t said prop¬ 
erty was sold under said deed of trust and that on May 13, 
1926, the sum of $142.08, realized from said Sale was paid 
on account of the interest due to that date, and the remain¬ 
der of the net sum fm\a said sale, naihely $1,08'8.16, 

was applied on ‘n^count of the principal of said note. There 
is a balance o.f $3,911.84 with interest at 7%! overdue and 
unpaid on account of said note. ~ .1 

4. That th $ defendant Century Homes Corporation, by 
an undated agreement, termed in said agreement as Trust 
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with Power to Convev, conveved to the defendants John B. 

Kinnear and Lawrence R. Smoot, as trustees, lots 
18 31, 32,'33 and 34 in square 1749 in Fulton R. Gordon’s 

subdivision of part of a tract called Chevy Chase, as 
per plat recorded in the Office of the Surveyor of the Dis¬ 
trict of Columbia in Liber County 24, at Folio 41, and lot 17 
in square 1730, in said District of Columbia, upon the trust 
that said trustees shall diligently proceed to complete the 
construction of the houses then in course of construction, 
put said houses in condition for sale to home-buyers, and to 
sell and convey said houses, and to pay to the defendant 
Clarence 1. Peckham, from the proceeds of such sums as 
he had then advanced on account of said property, together 
with such further sums as he might thereafter advance; 
and then to pay the sum of $8,000.00 with interest from June 
9th, 1923, to the defendant Marian E. Peckham; and to 
pay the balance then remaining in the hands of said trustees, 
pro rata, to the defendants Clarence I. Peckham, William L. 
Martin, Jr., and Harry R. Stutsman, in accordance with any 
amounts which the said trustees may find to be due said 
parties last mentioned. The said agreement provided that 
in the event the trustees are unable to agree on any matter 
or matters involving the execution thereof such matter or 
matters shall be referred to defendant W. Bissell Thomas 
for decision,! and he was constituted sole arbitrator. Said 
instrument was filed for record among the Land Records 
of the District of Columbia on January 27, 1926, as in¬ 
strument Xo. 1. A copy of said agreement is hereto at¬ 
tached, marked “Plaintiff’s Exhibit A,” and made a part 
hereof. 


5. That plaintiff is informed, believes, and therefore 
avers that the defendants Clarence I. Peckham and Marian 
I. Peckham have for some time past occupied and do no t 
occupy premises 3936 Livingston Street, being one of the 
premises conveyed by said Century Homes Corporation to 
said trustees as aforesaid. 

6. That the plaintiff is a creditor of the defendant, Cen¬ 

tury Homes Corporation, ar:d f b.at there are other 
19 creditors of said corporation, other than the plain¬ 
tiff and the-defendants named herein; that the de¬ 
fendant Century Homes Corporation is hopelessly insol¬ 
vent: at tliei time of said conveyance to said trustees, said 
corporation did not have any funds or assets other than 



17 


M. E. PECKHAM VS. UNION FINANCE CO. Et AL. 

I 

the property thereby conveyed by it to the said trustees as 
aforesaid, and now has no property standing in its name; 
that said conveyance was in fraud of creditors, that the 
claims of the creditors mentioned in said trusjt agreement 
were not preferred claims, and that if said conveyance is 
permitted to stand, the plaintiff and other creditors, in like 
situation, will suffer a total loss and will not !be paid any¬ 
thing on account of their claims. 

7. That the plaintiff is informed, believes apd therefore 
avers, that the trustees are at odds with one ajnother, have 
been derelict in their duties, have not completed said houses, 
have only sold one of said houses, namely that house con¬ 
structed on lot 17 in square 1750, and are not making a 
united effort to properly complete and sell said property. 
That said trustees have permitted and allowied lot 32 in 
square 1749 to be sold for taxes. That the jplaintiff has 
requested said trustees to advise it as to the status of their 
trust, what they have done and what they expect to do, and 
said trustees have refused and still refuse to give the plain¬ 
tiff anv information whatsoever. 

%> 

8. That the plaintiff, only recently, that is tjo say within 
the past 10 days, learned that there was a trust agreement 
executed by the defendant, Century Homes | Coporation, 
for the benefit of the defendants Clarence jl. Peckham, 
Marian E. Peckham, William L. Martin, Jr., pnd Harry R. 
Stutsman, to the exclusion of all other creditojrs. 

9. That lost 31, 32, 33 and 34 in square 1749 have not been 
re-subdivided and are now known as lots 61, 62, 63 and 64 

in square 1749 as per plat recorded ip the office of 
20 the Surveyor of the District of Columbia in Liber 

81 at folio* 165. j 

10. Plaintiff states that it is necessary thpt the afore¬ 
mentioned trust agreement be set aside and cancelled, that 
a Receiver be appointed to take title to the repl estate here¬ 
inbefore referred to and to take possession of such personal 
property as may have come into the hands of j said trustees 
by reason of the sale of lot 17 in square 1750, so that the 
plaintiff and other creditors of the defendant corporation 
may be properly protected. 

Wherefore, the premises considered, plaintiff prays: 

1. That process issue against the defendants herein, di¬ 
recting them to appear and answer the exigencies of this 
bill of complaint. 
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2. That a Receiver or Receivers be appointed herein to 
take over, conserve and liquidate the assets of the defend¬ 
ant Century Homes Corporation, subject to further order 
of the court. 


2. That a Receiver or Receivers pendente lite be ap¬ 
pointed to take over the conserve the assets of the defend¬ 
ant, Century Homes Corporation, subject to further order 
of this court. 


4. That the defendant, Century Homes Corporation, be 
ordered to turn over to the said Receiver or Receivers, all 
of its assets and all of its papers, books and memoranda, 
that the trust agreement between the Century Homes Cor¬ 
poration and defendant John B. Kinnear and Lawrence R. 
Smoot, trustees, be set aside and cancelled, that the real 
estate now in the name of said trustees be conveyed to said 
Receiver or Receivers, and that said trustees and the other 
defendants be required to account to said Receiver or Re¬ 
ceivers for any funds they may have received from the 
proceeds of the sale of lot 17 in square 1750, or from any 
other source, as a result of said trust agreement. 

5. That the plaintiff and other creditors who may 
21 care to intervene may be allowed to prove their just 
claims against said defendant corporation and that 
the assets collected by the Receiver or Receivers appointed 
herein be distributed according to law among said creditors. 

6*. And for such other and further relief as to the court 
may seem just and proper. 

UNION FINANCE COMPANY, 
By ALFONS M. ROTH, Treas ., 

Plaintiff . 


EASBY-SMITH, PINE k HILL, 
By F. W. HILL, Jr., 

Attorneys for Plaintiff. 


District of Columbia, ss: 

Alfons M. Roth, being first duly sworn, deposes and says: 
That he is the Treasurer of the Corporation named as 
plaintiff in the foregoing cause of action; that he has read 
the Bill of Complaint subscribed to by said corporation 
and knows the contents thereof, and that the matters and 
things therein stated of his own personal knowledge are 
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true and those stated upon information and belief, he be¬ 
lieves to be true. 

ALFONS 4. ROTH. 

I 

1 

Subscribed and sworn to before me this 2nd day of 
August, 1926. 

[seal.] SAM’L M. MAjRES, 

Notary Public , D. C. 


22 Plaintiff’s Exhibit “A.” 

No. 1. 

Century Homes Corporation 
to 

Kinnear & Smoot, Trs. 


Trust, with Power to Convey. Recorded Jaji. 27, 1926, 

at 9:10 a. m. 

The grantor, the Century Homes Corporation, a corpora¬ 
tion organized and existing under the laws 6f the State 
of Delaware, for and in consideration of the!sum of Ten 
($10.00) Dollars, and other good and valuable considera¬ 
tion, hereby bargains, sells, conveys, assigns, transfers and 
warrants, to John B. Kinnear and Lawrence R. Smoot, 
trustees and grantees herein, the following described real 
estate, situated, lying and being in the City of .Washington, 
in the District of Columbia, and more particularly de¬ 
scribed as follows: 

Lots Thirty-one (31), Thirty-two (32), Thirtjv-three (33), 
and Thirty-four(34)in Square Number One Thpusand seven 
hundred and forty-nine (1749) in Fulton R. (Jordon’s sub¬ 
division of part of a tract of land called Chevy Chase, 
according to the Plat recorded in the Office of the Survevor 
of the District of Columbia in Liber Countyj 24, at Folio 
41, known as 3936-3938-3940 and 3942 Livingston Street, 
Northwest ; and also Lot Seventeen (17) in Square Num¬ 
ber One Thousand seven hundred and fifty (J750) in said 
District of Columbia, known as #3941 Military Road; to 
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have and to hold unto the said John B. Kinnear and Law¬ 
rence K. Smoot, as trustees, upon and for the execution and 
performance of the following trust, to-wit: 

I. Whereas, all of the parcels herein granted contain resi¬ 
dence buildings not yet fully completed, the trustees shall 
diligently proceed to complete them, and put them in con¬ 
dition for sale to home-buyers, and so soon as the residence 
buildings on any of the said parcels can be advantageously 
sold, the trustees shall sell the same, to the end that the 
trust hereby^created can be fulfilled at the earliest possi¬ 
ble date; and the trustees are hereby authorized and em¬ 
powered to sell and convey the same and to execute 
2.‘> deeds of conveyances therefore. 

II. Should the expenditure of any money be re¬ 
quired to complete any of the said residence buildings, or 
to pay lienable claims now existing against them, Clarence 
I. Peckham, die of the beneficiaries hereunder, agrees to 
advance to the trustees, for the purpose aforesaid, such 
sum as may be necessary, not to exceed, however, the sum 
of Twenty-five Hundred Dollars; and, whereas, the said 
Clarence I. Peckham has already advanced, on account of 
said property, the sum of $450.00, the trustees shall, out 
of the first personal assets coming into their hands, as 
such trustees, pay to the said Clarence I. Peckham, the 
said sum of $450.00, together with such further sums as 
he may have advanced under the provisions of this para¬ 
graph. 

IIT. After making the payment as in the preceding para¬ 
graph provided, the trustees shall, out of any further per¬ 
sonal assets accruing by reason of this trust, pay to Marian 
E. Peckham; the sum of Eight Thousand ($8,000) Dollars, 
together with interest on the said sum from June 9, 1925, 
at the rate of six per cent per annum. 

TV. Anv balance remaining in the hands of the trustees 
after making the payments hereinabove provided to be 
made, shall be paid by them pro rata to Clarence I. Peck¬ 
ham, William L. Martin, Jr., and H. R. Stutsman, in ac¬ 
cordance with any amounts which the said trustees may 
find to be legally due to the said Clarence I. Peckham, Wil¬ 
liam L. Martin, Jr., and H. R. Stutsman, as indebtedness 
now due and owing to the said Clarence I. Peckham, Wil- 
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liam L. Martin, Jr., and H. R. Stutsmjan from the 
24 Century Homes Corporation, grantor herein; and, 
whereas, it is contemplated that there| will not be 
sufficient funds accruing from said trust to pdy the claims 
of the said Clarence 1. Peckham, William L.| Martin, Jr., 
and II. R. Stutsman, in full, after making all payments in 
the preceding paragraphs hereof provided to be made, the 
trustees shall pro rate the balance remaining ih accordance 
with the respective indebtednesses found by j the trustees 
to be due. 

V. The trustees shall have the right to accepj as a consid¬ 
eration fro- the sale and conveyance of any of the property 
hereinabove described either cash or notes secured by en¬ 
cumbrance upon the property conveyed; or they may, in 
their discretion to expedite the execution of this trust, ac¬ 
cept as a consideration for the sale and conveyance of any 
of the property herein described, other real estate located 
in the District of Columbia asja full or part consideration 
for the sale and conveyance of any of the property hereby 
conveyed; and in the event the trustees accept other real 
estate as a consideration of the sale and conveyance of any 
of the property hereby conveyed, they are authorized and 
empowered to accept conveyance of such othejr real estate 
to themselves as trustees and to sell and eonvev anv such 
other real estate on the terms and conditions herein set 
forth as to the property hereby conveyed. 

VI. In the event the trustees are unable to agree on any 
matter or matters involving the execution of this trust, they 
shall refer such matter or matters to W. Bisjsell Thomas, 
Esquire, for decision, who is hereby constituted sole arbi¬ 
trator, and whose decision upon any matter referred to him 
as in this paragraph provided shall be final, and the trus¬ 
tees shall be guided thereby, and shall act iij accordance 

therewith; it being understood and agreed that the 
said W. Bissell Thomas agrees to act ps said arbi¬ 
trator without compensation; Provided, however, 
that whereas, the said W. Bissell Thomas is the attorney 
for Clarence I. Peckham and Marion E. Peckham, benefi¬ 
ciaries under this trust, and should any matter be referred 
to him inconsistent with his duties as such attorney, such 
matter shall then be referred to a competent attorney-at- 
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law practicing in the District of Columbia to be selected by 
the said W. Bissell Thomas. 

In witness whereof the Company has executed this Deed of 
Trust by II. R. Stutsman, its President and J. F. Richter, 
its Secretary, thereunto duly authorized by resolution of its 
Board of Directors, the said Company hereby constituting 
and appointing* the said J. F. Richter, Jr., its true and law¬ 
ful attorney in fact, for it and in its name to acknowledge 
and deliver these presents as its act and deed. 

[corporate SEAL.] CENTURY HOMES CORPO¬ 
RATION, a Corporation, 

By H. R. STUTSMAN, 

President. 


J. F. RICHTER, Jr., 

Secretary. 


($.50 Int. Rev. Stamp affixed.) 


District of Columbia, To ivit: 

I, William J. Dante, a Notary Public in and for the Dis¬ 
trict of Columbia, do hereby certify that J. F. Richter, Jr., 
who is personally well known to me to be the person named 
as attorney in fact of the corporation grantor in the fore¬ 
going and annexed Deed bearing date on the 25th dav of 
January, 1926, personally appeared before me in said Dis¬ 
trict, and by virtue of the authority thereby conferred upon 
him acknowledged the same to be the act and deed of the 
said corporation. 

26 GiVen under mv hand and seal this 25th dav of 

* •• 

January, 1926. 

[notarial seal. 1 WILLIAM J. DANTE, 

! Notary Public, D. C. 

27 Minutes of Meeting of Board of Directors and 

Stockholders Held January 25, 1926. 

At a meeting of the Board of Directors and stockholders 
of the Century Homes Corporation, held on the 25th day of 
January, 1926, at two o’clock, in the afternoon, at the office 
of the Corporation, Albee Building, in the City of Wash¬ 
ington, D. C., pursuant to a written waiver of notice signed 
by all the Directors and stockholders fixing* said time and 
place as follows: 
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“We, the undersigned, being the Board of Directors and 
the stockholders of the above-named corporation, do hereby 
waive notice of the time and place of the meeting mentioned 
above, and of the business to be transacted at saijd meeting.” 

Upon motion duly made and seconded, it wa$ 

Resolved, That the Corporation execute a deed of trust, 
conveying to Messrs. Smoot and Ivinnear, as trustees, its 
properties specified in said deed of trust, and! execute in¬ 
structions to said trustees pursuant to and ip accordance 
with an agreement with Clarence I. Peckham and Marian 
E. Peckham ratified and accepted January 19,11926. 

There being no further business, the meeting, upon mo¬ 
tion duly made, seconded and carried, was adjourned. 
[corporate seal.] H. R. STUTSMAN, 

President. 

JOHN F. RICHTER, Jr., j 

Secretary. 

28 Exhibit “B.” 

This deed, made this 9th day of June, A. D. ]L925, by and 
between Century Homes Corporation, a corporation duly 
organized under the laws of the State of Delajware, party 
of the first part, and John B. Kinnear and Henry L. Lyman, 
of the City of Washington, District of Columbia, parties of 
the second part: 

Whereas, the said Century Homes Corporation is duly 
indebted unto Marion E. Peckham in the full siim of Eight 
Thousand ($8,000.00) Dollars, same being purchase money 
of the realty hereinafter described, pursuant to a resolution 
of its Board of Directors and of its stockholders and duly 
attested by its Secretary, a copy of which | is attached 
hereto and made a part of these presents, for which amount 
the said party of the first part hath made apd delivered 
unto to the said Marion E. Peckham one certain promis¬ 
sory note of even date herewith in the amoujnt of Eight 
Thousand ($8,000.00) Dollars payable on or Ipefore three 
years after date, with interest from date until paid at six 
per cent (6%), interest payable semiannually.! 

The said Marion E. Peckham covenants to release this 
trust at the request of the party of the first part for the 

I 

j 
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purpose of refinancing the premises covered by this trust 
at any time. 

This trust is subject only to existing trusts now on record. 

The said Marion E. Peckham hereby covenants, consents 

•J 7 

and agrees not to record this instrument. 

And whereas, the party of the first part desires to secure 
the prompt payment of said debt, and interest thereon, 
when and as the same shall become due and payable, and all 
costs and expenses incurred in respect thereto, including 
reasonable counsel fees incurred or paid by the said parties 
of the second part or substituted trustee, or by any person 
hereby secured, on account of any litigation at law 
21) or in equity which may arise in respect to this trust 
or the property hereinafter mentioned, and of all 
money which may be advanced as provided herein, with in¬ 
terest on all such costs and advances from the date thereof. 

Xow, therefore, this indenture witnessetli, that the 
party of the first part, in consideration of the premises, 
and of one dollar, lawful money of the United States of 
America, to it in hand paid by the parties of the second 
part, the receipt of which, before the sealing and delivery 
of these presents, is hereby acknowledged, has granted, and 
does hereby grant unto the parties of the second part the 
following described land and premises, situate in the County 
of Washington, District of Columbia, known and distin¬ 
guished as lots thirty-one (31), thirty-two (32), thirty- 
three (33), thirty-four (34), in square numbered Seven¬ 
teen Hundred and Forty-nine (1749) in Fulton Gordon’s 
subdivision of part of a tract of land called “Chevy Chase” 
as per plat recorded in the Office of the Surveyor of the 
District of Columbia in Liber County 24 at Folio 41: Sub¬ 
ject to the building restrictions as shown on said plat: Sub¬ 
ject to covenants of record, together with all the improve¬ 
ments in anywise appertaining, and all the estate, right, 
title, interest and claim, either at law or in equity, or other¬ 
wise however, of the party of the first part, of, in, to, or out 
of the said land and premises. 

In and upon the trusts, nevertheless, hereinafter de¬ 
clared; that is to say: In trust to permit said Century 
Homes Corporation or assigns, to use and occupy the said 
described land and premises, and the rents, issues, and 
profits thereof, to take, have, and apply to and for their 
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sole use and benefit, until default be made in the payment 
of said promissory note hereby secured or any| instalment 
of interest thereon, when and as the same shall Ibecome due 
and payable, or any proper cost or expense iii and about 
the same as hereinafter provided. 

30 And upon the full payment of all of sdid note and 
the interest thereon, and all moneys ajdvanced or 

expended as herein provided, and all other proper costs, 
charges, commissions, half-commissions and Expenses, at 
anytime before the sale hereinafter provided for to release 
and reconvey the said described premises unto the said Cen¬ 
tury Homes Corporation or assigns, at their cost. 

And upon this further trust, upon any default or failure 
being made in the payment of said note or of any instalment 
of princip le or interest thereon, when and 4 s the same 
shall become due and payable, or upon default ibeing made 
in the payment, after demand therefor, of anjt money ad¬ 
vanced as herein provided for, or of any proper i?ost, charge, 
commission, or expense in and about the samejthen and at 
any time thereafter the said parties of the secbnd part the 
survivor of them or the trustees acting in the execution of 
this trust shall have the power and it shall be |their or his 
duty thereafter to sell, and in case of any default of any 
purchaser to resell the said described land ajid premises 
at public auction, upon such terms and conditions, in such 
parcels, at such time and place, and after s^ch previous 
public advertisement as the parties of the second part, the 
survivor of them or the trustees acting in the execution of 
this trust shall deem advantageous and proper] and to con¬ 
vey the same in fee simple, upon compliance with the terms 
of sale, to, and at the cost of, the purchaser, or purchasers 
thereof, who shall not be required to see to the application 
of the purchase money; and of the proceeds of said sale or 
sales: Firstly, to pay all proper costs, charges, and ex¬ 
penses, including all fees and costs herein provided for, and 
all moneys advanced for taxes, insurance, and assessments, 
with interest thereon as provided herein, and all taxes, 
general and special, due upon said land and premises at 
time of sale, and to retain as compensation a commission 
of 5 per centum on the amount of the said sale or sales; 
secondly, to pay whatever may then j remain un- 

31 paid of said promissory note, whether the same 
shall be due or not, and the interest thereon to date 
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of payment, it being agreed that said note shall, upon such 
sale being made before the maturity of said note, be and 
become immediately due and payable at the election of the 
holder thereof; and, lastly, to pay the remainder of said 
proceeds, if any there be, to said Century Homes Corpora¬ 
tion or assigns, upon the delivery and surrender to the pur¬ 
chaser, his, her or their heirs or assigns, of possession of 
tlie premises so as aforesaid sold and conveyed, less the 
expense, if any, of obtaining possession. 

And the said-do- hereby agree at — own cost, 

during all the time wherein any part of the matter hereby 
secured shall be unsettled or unpaid to keep the said im¬ 
provements insured against loss by fire in the full sum of 
— dollars in the name and to the satisfaction of the part- 
of the second part, or substituted trustee, in such fire in¬ 
surance company or companies as the said part- of the 
second part may select, who shall apply whatever may be 
received therefrom to the payment of the matter hereby 
secured, whether due or not, unless the party entitled to 
receive shall waive the right to have the same so applied; 
and also to ])ay all taxes and assessments, both general and 
special, that may be assessed against, or become due on said 
land and premises during the continuance of this trust 
and that upon any neglect or default to so insure, or to pay 
taxes and assessments, anv partv herebv secured mav have 
said improvements insured and pay said taxes and assess¬ 
ments, and the expenses thereof shall be a charge hereby 
secured and bear interest at the rate of six per centum per 
annum from the time of such payment. 

And it is 1 further agreed that if the said property shall 
be advertised for sale, as herein provided, and not sold, 
the trustee or trustees acting shall be entitled to one-half 
the commission above provided, to be computed on 
.‘>2 the amount of the debt hereby secured. 

And the said party of the first part covenants that 
it will warrant specially the land and premises hereby con¬ 
veyed, and that it will execute such further assurances of 
said land as mav be requisite or necessary. 

[seal.] ‘ CENTURY HOMES CORP., 

By WILLIAM L. MARTIN, Jr., 

Vice-Pres. 

Century Homes Corporation, Incorporated 1924, Dela¬ 
ware. 
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33 Decree for Judgment Against Defendant Century 

Homes Corporation. 

Filed Dec. 4, 1928. 

i 

i 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 45930. 

i 

Union Finance Company, A Corporation, | Plaintiff, 


Century Homes Corporation, A Corporation, et al., 

Defendants. 

i 

Upon consideration of the bill of complaint, | intervening 
petition and answers of the defendants, and consent of 
counsel for the Century Homes Corporation, one of the de¬ 
fendants herein, appearing, it is by the Court this 4th day 
of December, 1928, ! 

Ordered, adjudged, and decreed that the allegations in 
the bill of complaint and intervening petitions | be taken as 
confessed against the defendant, Century Homes Corpora¬ 
tion, and that the plaintiff and intervening petitioners have 
judgment as at law against the defendant, Century Homes 
Corporation, in the amount of their respective claims, 
namely, judgment for the plaintiff, the Union Finance Com¬ 
pany, in the sum of Thirty-Nine Hundred Eleven Dollars 
and eiglity-four cents, ($3911.84), judgment fo f the Wash¬ 
ington Concrete Products Corporation, one qf the inter¬ 
vening petitioners in the sum of Eight Hundred Ninety 
four dollars and eight cents ($894.08), and judgment for 
the Rosslyn Steel and Cement Company, a Corporation, 
also one of the intervening petitioners, in the sum of Eight 
Hundred twenty Dollars ($820.00). ! 

PEYTON GORDON, 

| Justice. 

We consent: 

JOHN F. RICHTER, j 

Attorneys for Century Homes Corporation. 
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34 Demurrer of Defendant Union Finance Company. 


Filed May 13, 1929. 


#*#*#!* # 

The defendant, Union Finance Company, says that the 
declaration, and each count thereof, is bad in substance. 

EASBY-SMITH, PINE & HILL, 
By F. W. IIILL, Jr., 

Attorney .<? for Defendant Union Finance Company . 

The matters of law, intended to be argued are as follow: 

1. Said declaration, and each count thereof, fails to allege 
that any property of the plaintiff was seized or that she 
was arrested or imprisoned. 

2. Said declaration, and each count thereof, fails to al¬ 
lege facts showing a want of probable cause on the part of 
this defendant in instituting the suit of which complaint is 
made. 

3. Said declaration, and each count thereof, fails to al¬ 
lege that the Union Finance Company was not a creditor of 
the Century Homes Corporation, and further fails to allege 
facts showing that the conveyance from the Century Homes 
Corporation to the trustees was not in fraud of general 
creditors. 

4. Said declaration, and each count thereof, shows that 
the trustees,named in the conveyance had title to the prop¬ 
erty in question, and that the cause of action, if any exists 
should be brought by said trustees and not the plaintiff 

herein. 

35 5. Said declaration, and each count thereof, and 

the records of this court, show that the final termina¬ 
tion of the case of which complaint herein is made was not 
adverse to the defendant, but that judgment was entered in 
favor of this defendant against the principal defendant in 
said cause of action. 

6. Said declaration, and each count thereof, and the rec¬ 
ords of this court, show that the final termination of said 
case by way of dismissal as to this plaintiff,/was by her 
implied consent as the case was called for trial and this 
plaintiff, as defendant in said cause, did not appear. 
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7. Under the rules of this court, an equity iause cannot 
be dismissed by the plaintiff but can only be lordered dis¬ 
missed by the court upon notice to the opposing side or upon 
failure of said opposing side to appear upon the case being 
called; and the records of this court show thftt the order 
dismissing said cause as to this plaintiff was signed by Mr. 
Justice Gordon, and that the defendants, among them being 
this plaintiff, did not appear. 

EASBY-SMITH, PINE & HILL, 
By F. W. HILL, Jr., | 

Attorneys for Defendant Union Finance \Company. 

W. Bissell Thomas, Esq., j 

416 5th Street N. W., j 

Washington, D. C.: 

Please take notice that the foregoing Demurrer is set for 
argument on Friday, May 17th, 1929, at ten o’clock A. M., 
or as soon thereafter as counsel mav be heard. 

EASBY-SMITH, PIN® & HILL, 
By F. W. HILL, Jr., j 
Attorneys for Defendant Union Finance Company. 

36 Demurrer of Defendants William Bray&haw, Alfons 

M. Roth, and Francis W. Hill, Jr. 

7 i 

Filed May 13, 1929. 


# * * * # * # 

The defendants, William Brayshaw, Alfons M. Roth and 
Francis W. Hill, Jr., say that the declaration, and each 
count thereof, is bad in substance. 

JAMES S. EASBY-SMITH, 
DAVID A. PINE, 

Attorneys for Defendants William Bray f haw, 

Alfons M. Roth and Francis W. Hill, Jr. 

i 

The matters of law, intended to be argued ai[e as follow: 

1. Said declaration, and each count thereof ,j fails to al¬ 
lege that any property of the plaintiff was seized or that 
she was arrested or imprisoned. 

2. Said declaration, and each count thereof^ fails to al¬ 
lege facts showing a want of probable cause in instituting 
the suit of which complaint is made. 

3. Said declaration, and each count thereof, fails to allege 
that the Union Finance Company was not a creditor of the 
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Century Homes Corporation, and further fails to allege 
facts showing that the conveyance from the Century Homes 
Corporation to the trustees was not in fraud of general 
creditors. 

4. Said declaration, and each count thereof, shows that 
the trustees named in the conveyance had title to the prop¬ 
erty in question, and that the cause of action, if any exists, 
should be brought by said trustees and not the plaintiff 
herein. 

37 5. Said declaration, and each count thereof, and 

the the records of this court, show that the final 
termination of the case of which complaint herein is made 
was not adverse to the defendant Union Finance Company, 
but that judgment was entered in favor of the Union Fi¬ 
nance Company a/ainst the principal defendant in said 
cause of action. 

6. Said declaration, and each count thereof, and the rec¬ 
ords of this 1 court, show that the final termination of said 
case by wa\ l of dismissal as to this plaintiff, was by her 
implied consent as the case was called for trial and this 
plaintiff, as defendant in said cause, did not appear. 

7. Under the rules of this court, an equity cause cannot 
be dismissed by the plaintiff but can only be ordered dis¬ 
missed by the court upon notice to the opposing side or 
upon failure of said opposing side to appear upon the case 
being called; and the records of this court show that the 
order dismissing said cause as to this plaintiff was signed 
by Mr. Justice Gordon, and that the defendants, among 
them being this plaintiff, did not appear. 

JAMES S. EASBY-SMITH, 
DAVID A. PINE, 

Attorneys for Defendants William Brayshaw, 

Alfons M. Roth and Francis W. Hill, Jr. 

W. Bissell Thomas, Esq., 

416 5th Street N. W., 

Washington, D. C.: 

Please take notice that the foregoing Demurrer is set 
for argument on Friday, May 17th, 1929, at ten o’clock 
A. M., or as soon thereafter as counsel may be heard. 

JAMES S. EASBY-SMITH, 
DAVID A. PINE, 

Attorneys for Defendants William Brayshaw , 

Alfons M. Roth and Francis W. Hill, Jr. 
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Supreme Court of the District of Columbia, 
Monday, July 15", 1929. j 


Session resumed pursuant to adjournment,! Hon. Jen¬ 
nings Bailey, justice, presiding. 


* 


* 


* 


* 


* 


The demurrers filed herein to the declaration having 
been heretofore sustained the plaintiff herein,; by her at- 
tornev of record, now elects to stand on her declaration. 
Whereupon judgment is ordered. 

Wherefore, it is considered that plaintiff tijike nothing 
by this action, that the above named defendants go hence 
without day, be for nothing held and recover jof plaintiff 
tlieir costs of defense to be taxed by the clerjk and have 
execution thereof. 

From the foregoing judgment the plaintiff notes an ap¬ 
peal, in open court, to the Court of Appeals; Iwhereupon, 
the maximum of an undertaking for costs is herjeby fixed in 
the sum of $100.00/100 with leave to deposit $50.00/100 with 
the clerk in lieu thereof. 


Memorandum. 
Filed Julv 23, 1929. 


* 


* 


* 


Bond for costs on appeal approved and filed.! 

i j 

39 Assignment of Errors. 

i 

Filed July 24, 1929. 

I 

# * # * # # 


* 


The Court erred 

I. In sustaining the defendants’ demurrer to the declara¬ 
tion, and 

II. In entering judgment dismissing the declaration. 

W. BISSELL THOMAS, 

Attorney for Plaintiff. 
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Designation of Record. 

Filed July 24, 1929. 

******* 


The Clerk of the Supreme Court of the District of Co¬ 
lumbia will please prepare the transcript of the record on 
appeal in the above-entitled cause, and will include therein 

T. The plaintiff’s declaration. 

II. The defendants’ demurrer to the declaration. 

III. Judgment on the demurrer dismissing the declara¬ 
tion. 


IV. Assignment of errors. 

V. This designation. 

W. BISSELL THOMAS, 

Attorney for Plaintiff. 
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* 


Stipulation. 

Filed Jul. 30, 1929. 

* * * * * 


* 


It is hereby stipulated and agreed by and between the 
plaintiff, acting through her attorney of record, W. Bissell 
Thomas, and the defendant, Francis W. Hill, Jr., that the 
defendant in this cause heretofore sued and described as 
Francis W. Hill, is in truth and in fact Francis W. Hill, 
Jr., and that in all instances in which the name Francis W. 
Hill appears throughout these proceedings, the same may 
be changed to Francis W. Hill, Jr. 

In witness whereof, the said W. Bissell Thomas, attorney 
of record for the plaintiff, and the said Francis W. Hill, Jr., 
acting for himself, have signed this stipulation. 

Done at Washington, D. C., this 23rd day of July, A. D. 
1929. 

W. BISSELL THOMAS, 
Attorney of Record for Plaintiff. 

FRANCIS W. HILL, Jr. 
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41 Designation of Record Requested by Deffndants. 

i 

Filed Aug. 9, 1929. | 



The Clerk of the Supreme Court of the District of Colum¬ 
bia will please prepare the transcript of the reejord on ap¬ 
peal in the above entitled cause to include in Addition to 
that requested by the plaintiff, the following: 

1. The exhibits attached to the plaintiff’s declaration. 

2. The stipulation entered into by and between the plain¬ 
tiff and Francis W. Hill, Jr., and tiled in thU cause on 
July 30, 1929. 

3. Docket entry in Equity cause number 45930 of the 
judgment in favor of the Union Finance Company against 
the Century Homes Corporation. 

4. This designation. 



J. S. EASBY-SMITH, j 

D. A. PINE, | 

Attorneys for Defendants 

Bradshaw, Roth and Hill. 
EASBY-SMITH, PINE & HILL, 

F. \V. HILL, Jr., | 

Attorneys for Defendant 

Union finance Company. 


42 Supreme Court of the District of Columbia. 

United States of America, j 

District of Columbia, ss: 


I, Frank E. Cunningham, Clerk of the Suprfeme Court 
of the District of Columbia, hereby certify the! foregoing 
pages numbered from 1 to 41, both inclusive, tq be a true 
and correct transcript of the record, according td directions 


of counsel herein filed, copies of which are made part of 
this transcript, in cause No. 76539 at Law, wherqin Marion 


E. Peckham is Plaintiff and Union Finance Company, a 


corporation, et al. are Defendants, as the sanie remains 


upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 28th day of August, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Cleric, 

By CHAS. B. COFLIN, 

Assistant Cleric. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 5052. Marion E. Peckham, appellant, vs. 
Union Finance Company, a corporation; William Bray- 
sliaw, et al. Court of Appeals, District of Columbia. Filed 
Sep. 24, 1929. Henry W. Hodges, clerk. 
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IN THE 

i 

Court of appeals, ©strict of Columbia 

January Term, 1930. 


No. 5052. 

• i 

i 


Marion E. Peckham, Appellant , 


vs . 

Union Finance Company, a Corporation, William 
Brayshaw, Alfons M. Roth and Francis W. Hill, 
Jr., Appellees . 


BRIEF ON BEHALF OF APPELLEES. 


MOTION TO DISMISS. ! 

j 

The appellees filed herein a motion to dismiss this 
appeal upon the ground that the appellant’s assign¬ 
ment of errors does not comply with section 9 of Rule 
V of this Court in that the errors are not separately 
and specifically stated and that the statement! of errors 
is too general. This motion was postponed until hear¬ 
ing on the merits. It is now again urged by Appellees. 


! 


I 




9 


ARGUMENT UPON MOTION TO DISMISS. 

Appellant’s assignment of errors are most general 
and are: 

The Court erred 

1. In sustaining the defendant’s demurrer to the 
declaration, and 

2. In entering judgment dismissing the declaration 
(Rec. 31). 

It is conceded that in the case of Noble v. Crane, 39 
App. D. C. 252, this Court held that an assignment of 
error very similar to appellant’s was sufficient. There 
the demurrer was to appellant’s bill of review. This 
Court commented, p. 253 : 

“The bill presents but one issue, substantially, 
and the ground upon which the demurrer was sus¬ 
tained does not appear.” 

It is respectfully submitted that no such simple issue 
is raised by the instant demurrer, and that upon the 
reason and logic of the cases hereinafter referred to, 
the assignment in this case does not comply with the 
rules of this Court. 

This Court, in the case of District of Columbia v. 
Robinson, 14 App. D. C. 512, had occasion to consider 
assignments of error which were general in form, and 
at p. 540, stated: 

“They are all general in form, like this, for ex¬ 
ample: ‘The court erred in refusing to grant de¬ 
fendant’s third prayer as asked, and giving it to 
the jury as modified.’ The rules of the court re¬ 
quire them ‘to be separately and specifically stat¬ 
ed.’ Rule VIII, Sec. 3, clause (2). ‘Errors not as¬ 
signed according to the rule of the court will be 
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i 

i 
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disregarded, though the court, at its option, may 
notice and pass upon a plain error not assigned/ 
Id., sec. 5.” 

I 

The rules of this court have been amended since the 
foregoing decision and the provisions of the old Rule 
VIII, Sec. 3, clause (2) are now found in Rule V, Sec. 9. 

In the case of Hartman v. Ruby, 16 App. I). C. 45, 
the lower court overruled defendant’s motion in arrest 
of judgment, and this action was made the ground of 
four assignments of error. This Court considered these 
assignments of error, and stated, p. 59: 

“ * * * the fifth is a duplication of the first, 
and neither one can he considered by us, since it is 
merely ‘for errors and defects apparent upon the 
face of the record/ This is too general/’ (Italics 
supplied.) 

In the case of Clerk’s Invesment Co. v. Sy^nor, 19 
App. D. C. 89, the 5th assignment was “That it was 
error to pass any decree in favor of the complainant in 
the cause.” This Court in passing upon this assign¬ 
ment, stated p. 95, 

“The fifth assignment, as we have repeatedly 
held, is too general for the cognizance! of this 
court. ’ ’ 

i 

This Court again considered the rule in question in 
the case of Chapman v. Capital Traction Co., 37 App. 
D. C., 479. The assignment there under consideration 
stated, in effect, that the court erred in refusing! each of 
several instructions. This court stated, p. 487: i 

“Rule 8 of this court, promulgated at the time 
of its organization in the year 1893, requires that 


i 
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the errors assigned shall be separately and specifi¬ 
cally stated. The manner of stating the error is 
in violation of this rule, the necessity of compli¬ 
ance with which has often been declared. ’ ’ 

This Court in the foregoing cases has held: 

1. That an assignment, stating the court erred in re¬ 
fusing to grant a specific prayer, is bad. 

2. That an assignment, “for errors and defects ap¬ 
parent upon the face of the record’’ is bad. 

3. That an assignment, “That it was error to pass 
any decree in favor of the complainant in the cause,” 
is bad. 

A necessary corollary to the foregoing rulings, is 
that appellant’s assignment that “The Court erred in 
sustaining the defendant’s demurrer to the declara¬ 
tion,” is likewise bad and that appellees motion to dis¬ 
miss this appeal should be granted. 

1 STATEMENT OF THE CASE. 

As stated by appellant, this is an appeal from a 
judgment of the Supreme Court of the District of Co¬ 
lumbia sustaining appellees’ demurrers to plaintiffs’ 
declaration. The declaration (Rec. pp. 2-14) alleges 
that the appellees maliciously filed a bill in equity in 
the Supreme Court of the District of Columbia, that 
this appellant was one of the defendants in said cause, 
that said cause was dismissed as to her, and that she 
sustained damages by reason of the acts of the appel¬ 
lees. This is the gist of the action. To this declaration, 
the appellees filed demurrers, assigning seven grounds 
and these demurrers were sustained. (Rec. pp. 28-29 
and 29-30.) 


ERRORS IN APPELANTS’ BRIEFS 

Appellant, at pages 2, 3, 4 and part of 5 of ter brief 
sets out what she states to be the general effect of the 
allegations of the declaration. This statement is in¬ 
accurate and misleading in the following details: 

1. The brief (p. 2) states that the Century Homes 
Corporation, as to three of the houses, agreed to “ fur¬ 
nish the necessary money over and above the building 
loans to complete the houses, free of liens.” (Italics 
supplied.) 

The declaration alleges (Rec. 4) that the Century 
Homes Corporation agreed “to supply the suipa of ap¬ 
proximately $3,000 to complete each house in addition 
to the amount to be procured by said building; loans.” 
There is no allegation in the declaration that the houses 
were to be “free of liens.” 

2. The brief (p. 2) states that the Union Finance 
Company purchased the note in question -vdth full 
knowledge of the plaintiff’s rights and knowing that no 
consideration had been given to the Century Homes 
Corporation for the note. The allegations | are so 
couched as to give the impression that at the time the 
Union Finance Company purchased the note, appellees 
had knowledge of all the equities alleged to ^xist be¬ 
tween the appellant and the Century Homes Corpora¬ 
tion and knew that no consideration had been or was 
to be given to the Century Homes Corporation and 
therefore the proceeds from the sale of the note would 
not be used in constructing the houses in question. No 
such allegations appear in the declaration. The decla¬ 
ration alleges (Rec. 3), that appellees “at the time of 
the filing of the bill therein” had knowledge of tjhe equi¬ 
ties between the appellant and the Century j Homes 
Corporation, and further states (Rec. 5) that the 
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Union Finance Company purchased the note know¬ 
ing that the payee had not then advanced any money 
to the Century Homes Corporation and with full knowl¬ 
edge that the transaction was in fraud of appellants 
rights. No statement is made as to the facts constitu¬ 
ting the alleged fraud, nor is there a statement that 
the money paid by the Union Finance Company to the 
payee named in the note was not paid to the Century 
Homes Corporation. 

3. The brief states (p. 3), that the trust held by the 
Union Finance Company fell due and was foreclosed, 
and there was “a seeming deficiency ” of approximately 
$4,000.00. The declaration (Rec. 6), does not use the 
words “seeming deficiency/’ but states that the prop¬ 
erty was sold for “an amount which netted upon the 
said note of $5,000.00 together with interest accrued 
thereon, the sum of $1,150.00 * * V’ 

4. The brief (p. 3) states that Kinnear and Smoot 
“had purchasers ready to take some of the property 
just as soon as the contemplated refinancing was com¬ 
pleted. 9,9 There is no statement in the declaration which 
by any possible flight of the imagination could be so 
construed. (Rec. 7) 

5. The brief beginning with the third line from the 
bottom of page 3 to the end of the statement of the 
declaration, middle of page 5, is a combination of state¬ 
ments from the declaration, the bill in equity and either 
misstatements from one or the other, or argument of 
counsel. 

ESSENTIAL POINTS IN STATEMENT OF CASE. 

This case is based upon a bill in equity brought by 
the Union Finance Company against the Century 
Homes Corporation, the appellant Peckham and others. 
The important allegations in said bill are: 


7 


a. That the Union Finance Company is the owner of 
a $5,000.00 note made by the Century Homes Corpora¬ 
tion, that it was secured, that there was a default, the 
security was foreclosed and there was a balande due of 
$3,911.84. (Rec. 15, paragraph No. 3.) 

b. That the Century Homes Corporation conveyed to 
Kinnear and Smoot as trustees certain property for 
the sole benefit of some of the parties named as defen¬ 
dants in the bill of complaint. (Rec. 15, 16.) IA copy 
of this trust agreement w T as made a part of the Bill of 
Complaint and is found in the Record, pp. 19-23. 

c. That the Union Finance Company is a creditor of 
the Century Homes Corporation, that there a^e other 
creditors in addition to those secured by t}ie trust 
agreement, that the Century Homes Corporation is 
hopelessly insolvent, that said corporation conyeyed all 
of its assets to said trustees, thaf^ said conveyance was 
in fraud of creditors, that the creditors secured by the 
conveyance were not entitled to a preference, and that 
if said conveyance be permitted to stand, th£ Union 
Finance Company and other creditors, in like situation, 
will suffer a total loss. (Rec. 16-17, par. 6) 

d. That it is necessary that the aforementioned trust 
agreement be set aside, and that a receiver! be ap¬ 
pointed so that the Union Finance Company aid other 
creditors may be properly protected. (Rec. 17) ! 

A decree was entered in this equity cause (kec. 27) 
against the Century Homes Corporation in flavor of 
the Union Finance Company for $3,911.84, and also in 
favor of two intervening creditors in the respective 
sums of $894.08 and $820.00. The case was then dis¬ 
missed as to this appellant. 

After the dismissal of the case as to this appellant, 
she then brought suit against the appellees upon the 
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theory that they maliciously prosecuted said bill in 
equity against her. 

The appellees filed demurrers to this declaration 
(Rec. 28-30), which were sustained (Rec. 31), and ap¬ 
pellant appealed. 

The question is, were the demurrers properly sus¬ 
tained? 

The grounds of the demurrers, in brief, are that the 
declaration: 

1. Fails to allege that any property of the appellant 
was seized or that she was arrested or imprisoned. 
(Rec. 28, 29) 

2. and 3. Fails to allege facts showing a want of prob¬ 
able cause. (Rec. 28, 29) 

4. Shows that the cause of action, if any exists, should 
be brought by the trustees to whom the property was 
conveyed and not by the plaintiff. (Rec. 28, 30) 

5, 6, 71 Shows that the final termination of the case 
was not adverse to the Union Finance Company, that 
judgment was given in its favor against the principal 
defendant, and that the dismissal of the case as to the 
appellant was by her implied consent as she did not 
appear Avhen the case was called for hearing. (Rec. 28- 
30). 


ARGUMENT. 

PUBLIC POLICY. i 

i 

Public policy does not favor malicious prosecution 
cases. This court, in the case of Simmons v^. Sulli¬ 
van, 42 Appeals, D. C., 523, at page 528 stated ^ 


“Courts will move with great caution ii} a case 
of this sort, since public policy demands thajt every 
citizen be alert to prevent infractions of tjie law, 
and, where the law has been broken, to hse his 
best efforts to bring the guilty to account. 4 Suits 
by which the complainant in a criminal prosecu¬ 
tion is made liable to an action for damages, at 
the suit of the person complained of, are n^t to be 
favored in law, as they have a tendency tp deter 
men who know of breaches of the law fromj prose¬ 
cuting offenders, thereby endangering thp order 
and peace of the community.’ Newell, Malicious 
Prosecution, 21.” 


The Supreme Court of the United States in the case 
of Stewart vs. Sonneborn, 98 U. S. 187, at page 192, 
stated: 

. 

“Certainly, an action for instituting a civil suit 
requires not less for its maintenance than! an ac¬ 
tion for a malicious prosecution of a criminal pro¬ 
ceeding. ” j 

As further reflecting upon the question of public 
policy, especially with the bringing of a suit ih mali¬ 
cious prosecution based upon a civil suit, attention is 
invited to the fact that an examination of the cases 
decided by this Court discloses that it has on^y con¬ 
sidered one malicious prosecution case which wa$ based 
upon the institution of a civil suit, this case beihg that 


i 


I 
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of W. B. Moses & Sons vs. Lockwood, 54 Appeals D. C. 
115. In that case an automobile was actually attached. 

POINT 1 OF DEMURRER; FAILURE TO ALLEGE 
THAT PROPERTY OF APPELLANT WAS 
SEIZED OR THAT SHE WAS ARRESTED OR 
IMPRISONED. 

A malicious prosecution action cannot be based on a 
civil suit unless defendant was arrested or property 
was seized. As to this proposition there is a division 
among the authorities. It has been held that a mali¬ 
cious prosecution case can be based upon a civil cau§e 
of action, if the party complaining has suffered dam¬ 
ages other than what is the usual damages suffered by 
a person who is sued. To this effect is the case of 
Chatham Est. vs. American National Bank, 171 N. C. 
579, cited by appellant. This Court has never had oc¬ 
casion to pass upon the question, because, as above 
stated, it has only considered one malicious prosecu¬ 
tion case based on a civil suit, namely W. B. Moses & 
Sons vs; Lockwood, supra, and in that case property 
was actually attached. 

The courts of Ohio, Maryland and Texas in the cases 
of Cincinnati Daily Tribune Co. vs. Bruck, 61 Ohio, 489, 
McNamee vs. Minke, 49 Maryland, 121, American Pro¬ 
tective League of Baltimore vs. Unverzagt, 76 Mary¬ 
land 104, Rieger & Co. vs. Knight, 128 Maryland 189, 
and Pye, et al. vs. Caldwell, 110 Texas, 572; have passed 
upon this question and all decided that there must actu¬ 
ally be a seizure of property or an arrest of the person. 
In the case of Cincinnati Daily Tribune Company vs. 
Bruck, supra , the Tribune pleaded that Bruck, a stock¬ 
holder, sued it, maliciously and without probable cause, 



for its dissolution and appointment of a receiver and 
falsely averred that it was insolvent; the application 
by Bruck for receiver was heard and the suit dis¬ 
missed, and the Tribune averred that the suit worked 
great injury to it and prevented a sale of its property. 
The court in disposing of this question, at pftge 490, 
stated: 

| 

“The real question is, Do they constitute a cause 
of action of the defendant against the plaintiff? 
We think not. It is a well-settled general rule, 
that no recovery can be had by a defendant against 
a plaintiff for the malicious prosecution of a civil 
action, when there has been no arrest of the per¬ 
son or seizure of property.” 

| 

The Maryland Court, in McNamee vs. Minkb, supra , 
when considering the same rule, at page 133 stated: 

i 

“It is true, a party may be held liable fdr a false 
and malicious prosecution of either a criininal or 
civil proceeding; but when it has been attempted 
to hold a party liable for the prosecution bf a civil 
proceeding, it has generally been in cases where 
there has been an alleged malicious arrest of the 
person,—or a groundless and malicious seizure of 
property, or the false and malicious placing the 
plaintiff in bankruptcy or the like.” 

i 

In the case of American Protective Leagub vs. Un- 
verzagt, supra , the appellant brought suit! against 
Unverzagt alleging that he, willfully, maliciously and 
without probable cause, instituted a suit against it 
seeking its dissolution; Unverzagt demurred; the de¬ 
murrer was sustained, and the plaintiff appealed. The 
Court commenting upon the necessary elements of a 
malicious prosecution case, stated, p. 107, 
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“It may be said, that in general an action like 
this does not lie unless there is a concurrence of, 
First, Falsehood in the demand; 

Second, Want of probable cause; 

Third, Malice in the defendant; and 
Fourth, Damage by arrest or imprisonment, 
seizure of property, bankruptcy proceedings, and 
the like.” 

In the case of Pye, et at., vs. Caldwell, supra , the 
court had under consideration an action for malicious 
prosecution, where seven suits had been instituted by 
the defendant against the plaintiff. In considering this 
question the court, at page 574 stated: 

“The rule is firmly established in Texas which 
denies an award of damages for the prosecution 
of civil suits, with malice and without probable 
cause, unless the party sued suffers some inter¬ 
ference, by reason of the suits with his person or 
property.” 

In that case the court pointed out that it was claimed 
that the general rule should not apply, for the reason 
that each suit was to foreclose an alleged chattel mort¬ 
gage lien and that this constituted an interference with 
the property to the plaintiff in the case. The court, 
however, held that this was not a seizure of the prop¬ 
erty. 

Appellant endeavors to hold the appellees up to 
scorn and makes a direct misstatement as to the facts 
and record in this case; that is, counsel states that the 
Union Finance Company sold the property, which it 
previously purchased at auction sale, for $6,000.00, and 
therefore did not sustain a loss, but on the contrary 
made a profit. There is not one word in the record to 
support such a statement. The fact is that the prop- 



erty was finally disposed of at a substantial loss jto the 
Union Finance Company. 

Appellant’s assignment of errors is only a general 
statement to the effect that the court erred in sustain¬ 
ing the demurrer. Appellant’s brief does not contain 
a statement of any error upon which she reliesj The 
brief only argues one ground of the demurrer, liamely 
the necessity to allege that property was seized jor the 
appellant was arrested. Rule VIII, paragraph 3, Sec¬ 
tion b, requires that the brief shall contain a j state¬ 
ment of the errors as shall be relied upon, and section 
c, of the same paragraph requires that the brief con¬ 
tain a clear statement of the points of law to fee dis¬ 
cussed. Appellant has failed to comply with; these 
rules. 

i 

It is submitted that appellant has waived het right 
to question the correctness of the other six grounds 
of the demurrer, and of course, if there is any one 
ground sufficient to sustain the demurrer the judgment 
of the lower court must be affirmed. | 

Without waiving their rights upon the point just 
stated the appellees will, however, discuss the remain¬ 
ing grounds of the demurrer. 


POINTS 2 AND 3 OF THE DEMURRER, FAILURE 
TO SHOW WANT OF PROBABLE CAUSE. 


Attached to the declaration is a copy of the bill filed 
in the Equity cause (Rec. 3). There is attached to the 
bill of complaint a copy of the trust agreement of which 
complaint is made in the Equity cause (Rec. 16)j. Par¬ 
agraph 3 of the Bill of Complaint (Rec. 15), alleges 
that the Union Finance Company is a creditorj of the 
Century Homes Corporation; paragraph 4 of the Bill 
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(Rec. 15, 16), alleges that certain property was con¬ 
veyed to trustees for benefit of certain named persons, 
Union Finance Company not being included; para¬ 
graph 6 (Re c. 16), alleges that Century Homes Cor¬ 
poration was then hopelessly insolvent and that it 
did not have any assets other than the property 
conveyed to said trustees. The declaration attacks the 
validity of the deed of trust securing the note held 
by the Union Finance Company but does not”attack the 
validity of the note held by it, does not deny that it 
purchased the note, does not deny that the money 
paid for the note by the Union Finance Company was 
received by the Century Homes Corporation or that 
the Union Finance Company was a creditor of the Cen¬ 
tury Homes Corporation. Even if the note and trust 
both be void as to the appellant, yet the Union Finance 
Company, as between it and the Century Homes Corpo¬ 
ration, is a creditor of the latter company. Nor does 
the declaration deny any of the other allegations just 
mentioned, namely that all of the property of the Cen¬ 
tury Homes Corporation was conveyed to trustees for 
persons named as beneficiaries, the Union Finance 
Company being excluded, and that the Century Homes 
Corporation was insolvent. If these facts do exist, 
then there did exist probable cause for the bringing of 
the civil suit. If probable cause existed, then the plain¬ 
tiff must fail in her action for malicious prosecution. 

The cases of Wheeler vs. Nesbit, 24 Howard 544, and 
Crescent City Live Stock Landing & Slaughter House 
Company vs. Butchers’ Union, 120 U. S. 141, both hold 
that want of reasonable and probable cause is as much 
an element in this action as is evil motive. 

The case of Brown vs. Selfridge, 34 Appeals, D. C. 
242, affirmed by the United States Supreme Court, 224 
U. S. 189, goes somewhat into detail and states that 
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the specific charges made in the original suit must be 
denied. In that case, a search warrant was issued upon 
the affidavit that certain curtains had been feloniously 
taken and that the affiant suspected that the goods and 
chattels were concealed in the premises of! Rachel 
Brown. The search was made and the articles w T ere 
not found and Rachel Brown instituted suit in mali¬ 
cious prosecution. She took the stand and deified that 
she had taken the goods and denied that khe had 
brought the goods into her house. The Couri of Ap¬ 
peals at page 246 stated: 

‘ 4 The burden of showing lack of probable cause, 
while it may be said to be negative in its character, 
is no less a burden. Bacon vs. Towne, 4 Cfish. 237. 
It must be met by evidence such that, if no evi¬ 
dence was introduced by the defendant, t|he court 
would be justified in referring the cash to the 
jury. To hold that a plaintiff in a suitj of this 
kind could come into court, and, without denying 
the specific charges made in the original | suit, re¬ 
cover on the sole ground that his previous repu¬ 
tation had been good, would put a premium on 
dishonesty, and make it unsafe for any person to 
prefer a charge against anther without direct 
and absolute proof of that other’s guilt.’* 

i 

i 

The Court of Rhode Island in the case of Gjuiste vs. 
Del Papa, 19 R. I. 340, definitely holds that |an aver¬ 
ment of the want of probable cause is a mere statement 
of a conclusion of law and is not sufficient, jbut that 
facts must be alleged so that the court can determine 
whether such facts constitute want of probable cause. 

The cases of Chapman, et al., vs. Anderson, 55 App. 
D. C., 165 and Mark vs. Rich, 43 App. D. C. 182, both 
hold 4 4 what will amount to the want of probable cause 
in any case is a question of law for the court.” 


i 


i 
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POINT 4 OF DEMURRER—RIGHT OF ACTION, 
IF ANY EXISTS, IS f IN THE TRUSTEES. 

The declaration (Rec. 5, 6) shows that the property 
formerly owned by the plaintiff, which she in turn con¬ 
veyed t6 the Century Homes Corporation, was, at her 
instance, conveyed by said corporation to trustees, and 
was owned by the trustees at the time of the filing of 
the suit complained of; attached to the declaration is 
a copy of the trust agreement (Rec. 19). Paragraphs 2, 
3, and 4 of the trust agreement (Rec. 20) determine the 
interest of the various beneficiaries and direct the trus¬ 
tees as to the method of the disposition by them of the 
proceeds from the sale of the property, the beneficiaries 
being Clarence I. Peckham, Marian E. Peckham, Wil¬ 
liam L. Martin and H. R. Stutsman. The appellant is 
one of four beneficiaries and if a cause of action exists 
it must be brought by the trustees for the benefit of all 
parties and the cause of action cannot be split up and 
the various parties be permitted to sue for their par¬ 
ticular specified interest in the whole. In other words, 
if damage has been sustained by reason of the acts of 
the Union Finance Company, then all of the parties 
have been damaged and are entitled to share in the re¬ 
covery in proportion of their interest as is set out in 
the trust agreement. 

POINTS 5, 6, AND 7 OF THE DEMURRER. FINAL 
TERMINATION NOT ADVERSE TO THE 
UNION FINANCE COMPANY. 

It is a fundamental principle of the law that an ac¬ 
tion for malicious prosecution cannot be brought 
against the plaintiff in the original cause of action 
until there has been a termination of said cause of 
action adverse to the plaintiff. Diligent search has been 
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made in an endeavor to find a case where two or more 
persons were sued as defendants, and judgment was 
entered against one of said defendants, the case was 
dismissed as to the other or others, and such person or 
persons thereupon instituted suit for malicious prose¬ 
cution against the plaintiff in the original caiise. No 
such case has been found, but it would seem tq follow 
that a termination of the original case in the favor of 
the plaintiff against the principal defendant is a suffi¬ 
cient termination in its favor to prevent any action be¬ 
ing brought against it by any of the other defendants. 
Certainly a finding for the plaintiff in the ioriginal 
cause of action against one defendant should substan¬ 
tiate the fact that there was probable cause fqr bring¬ 
ing the original action. 

Equity Rule 52 of the Supreme Court of the |District 
of Columbia provides that a bill in equity shall not be 
dismissed at the instance of the plaintiff except upon 
motion. The equity cause, that is the cause which it is 
claimed was maliciously brought, was reached for trial, 
the appellant did not appear, and thereupon,; on mo¬ 
tion of the Union Finance Company, the court dismissed 
the case as to appellant. Appellant is, of | course, 
charged with notice as to what occurred when |the case 
was reached for hearing. It follows that Appellant 
could have objected to the dismissal of the case and 
should have then enforced any rights she may have 
had. Her default, by failure to appear, amounts to her 
consent and agreement to the dismissal of tlje cause. 
If the case was dismissed by compromise, consent or 
agreement, then a malicious prosecution case will not 
lie. 

The statement last made is supported by the cases 
of Bacon vs. Towne, 4 Cush. (Mass.) 217, and Walters 
vs. Wynn, 142 Georgia 138. 
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It is respectfully submitted that judgment appealed 
from should be affirmed. 

James S. Easby-Smith, 

Attorney for Appellees, 
Brayshaw, Roth, and Hill. 

Francis W. Hill, Jr v 
< Attorney for Appellee, 

Union Finance Company. 




